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ABSTRACT

It is stipulated in the Criminal Law that only crime by accusation can be abrogated.
On the other hand, common criminal cases must be processed within criminal justice
system although it is only a minor legal offense. However, reality shows that minor
legal offenses have often been put into a crime trial and community has often reacted
against such a practice. This stimulates crime investigators to invent more peaceful
ways to settle minor legal offenses although such ways are not acknowledged in
criminal laws. Therefore, the Indonesian National Police have searched for a
breakthrough to settle minor offenses by applying ADR in the form of penal mediation
which puts the formulation of community policing strategy as the leading element.
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INTRODUCTION

According to the Cartesian Newtonian’s view (proposed by Isaac Newton and Rene
Descartes), the positive law must be structured in a Nation.. A sovereign nation needs law
because it is needed by the rulers for their interests as well as governing the people.
Therefore, law is the symbol of a Nation.

As time goes by, the existing law becomes more and more dogmatic, inelastic, irresponsive
and therefore, it does not reflect justice. This is why Satjipto Rahardjo proposes the
importance of progressive law which is flexible and located closer to the solution of a
problem. Anton also writes about non-systematic law pointing out how the structured law is
not able to settle cases fairly and this has caused the image of law to fade away which finally
leads to the rise of the trend known as out- of- court settlement.

In fact, there are ways to settle crime case using out-of-court scheme, they are mediation,
conciliation and negotiation. Even the terminology ADR towards penal mediation in order to
create “restorative Justice” is popular in the police department. Such a way is recommended
to be applied by the police with a view to settle minor offenses without bringing them to the
court and applying ADR/ penal mediation instead. On the other hand, reality shows how
settlements of some minor cases are carried out, such as, the settlement of the watermelon
theft case which is conducted by the Mojoroto precinct, the cacao theft in Subang, the
chocolate theft in the East Nusa Tenggara and so on. The trials of those cases in the court
have led to riots because people judge that the police have gone too far in processing the
cases and consequently create injustice. This creates a public opinion that a corruption case
which undermines the Nation is sometimes undetected whereas petty theft must be punished.
Such a phenomenon stimulates the community to question whether there is a wiser way to
create justice in the country.

The Role of Community Policing in the Community Counseling for Security and Order
(Binkamtibmas)

Community policing is a part of the grand strategy of Indonesian National Police in order to
implement their main duties as the keeper of public security and order, law enforcer,
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protector, public patron and public servant. There is an essential difference in the
implementation of the principal duties of the police in the expired Law Number 28, year 1997
and the existing Law Number 2, year 2002. According to the previous law, the first principal
duty of the police is law enforcement, whereas counseling public security and order is the
second principal duty. Similarly, when the Indonesian National Police is under the same
umbrella with the Indonesian armed forces (ABRI), the Law of the National Defence and
Security or the HANKAMNAS Law (Law Number 20, year 1982), Article 30, point (4)
stipulated that the principal duties of the National Police are law enforcement, protector,
patron and the servant of the community. On the other hand, according to the Article 13 of
Law Number 2, year 2002 on the Indonesian National Police, the order of the principal duties
of the Indonesian National Police are as follows:

1. The maintenance of public security and order
2. Enforcing laws

3. Community protection, functioning as the community patron and serving the
community.

It is further stated in the explanation part that the formulation of the principal duties above
does not show the order of the priority. All are equally important. In its implementation, a
duty may be chosen as the priority based on the situation in the community. The reason of it
is that all duties are carried out simultaneously and they can be put into a combination.
Besides, police must observe legal norms, religious norms, politeness, moral values and
respects human rights in the line of their duties. Referring to these principal duties, we can
conclude that counseling the public security and order (Binkamtibmas) must be prioritized.

When police practice the explanation above in the field of duty, counseling on public security
and order must be prioritized. However, investigation that follows law enforcement will be
applied when there is a violation of law.

According to G Peter Hofnagels in criminal policy, solving social problem through the
application of laws is part of the politics of legal policy or in other words, “taking another
legal action responsibly” According to the Article 7, Point 1, Letter J of the Indonesian Law
on Criminal Procedure (KUHAP) juncto Article 16, point (1), Letter I of the Law Number 2,
year 2002 on the Indonesian National Police, other legal actions must:

Not against any laws

In proportion to the legal obligation obliging the exercise of the action.

Be obedient, make sense and included in the job description.

Be reasonably considered based on situation of emergency.

o a0 op

Respect human rights.

According to the Article 16, Point (2) and the Article 18, Point (1) of the Law Number 2, year
2002 on the Indonesian National Police, when really needed and in the event of emergency, a
police officer is allowed to act on his or her own judgment for the sake of the public.
Referring to those stipulations, a police officer can do anything to maintain order in the
community. Roscoe Pound points out that the goal of the law is the order in the community.
Therefore, the main target is the order in the community. Police as the apparatus of the state
who counsels of public security and order is of course expected to make efforts in terms of
the techniques and tactics. A technique is a written guidance produced by the high-rank
officials of the Indonesian National Police, while tactic is a method in the field of duty which
is a habit to act in the right way.
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Community policing basically functions as

a. Partnership means that each police officer on the field must prioritize social
approach. They must make friends as many as they can in order to get supports on
their field duties.

b. Problem Solving

Community policing has preventive function which is implemented in the problem solution
efforts as stipulated in the Article 12 of the Direction of the Chief of the Indonesian National
Police Number 7 year 2008 on the basic guidance of the strategy and implementation of
community policing in the duty of the police. Furthermore, it is stipulated that the operational
pattern of community policing is the solution effort for problems on security and order
disturbances which prioritizes the identification of the problems’ root, analysis, decision on
the action priority and effective evaluation.

Moreover, the cooperation with the community is also needed and therefore, it is not a
momentarily solution of problems. The penal effort made in the legal proceeding is the last
resort when persuasive way does not work.

The problem-solving effort is aimed at a social problem having a tendency towards a criminal
action. On the other hand, the implementation is in the form of the Partnership Forum of
Police and Community or FKPM prioritizing ADR theory.

FKPM is the communication forum between police and the community which is carried out
under the agreement to discus social problems. They are problems which need to be solved
by the community and the police (officer in charge of the community policing) in order to
create condition that can support the success of the police works and the improvement of the
people’s life quality.

Through the existing FKPM in each village as well as each neighborhood (RT/RW), it is
hoped that the prevention of security and order disturbances can be realized.

The Foundation of the Use of Community Policing In the Case Settlement

The role of community policing in settling criminal case is not specifically regulated in any
laws, but we can look into various existing laws and interpret them for the sake of the law.

As an effort to solve problem, the application of community policing is the search for the
more essential meaning beyond the conventional function of policing for solving problems.
Referring to the Article 14 Letter C and Article 2 Letter F, the implementation of Alternative
Dispute Resolution (ADR) is a form of the problem solving. On the other side, the foundation
of the case settlement through community policing strategy is as follows:

a. According to the Article 3 Point (1) of Law Number 14 year 1970 on the
Jurisdiction of Judge, Sheet of the Republic of Indonesia Year 1970 number 74,
all courts in Indonesian territory are State Courts and established by law. In its
addendum, it is also explained that no other courts organized by non-state
institutions are allowed. The out-of-court settlement through reconciliation or
mediator (arbitration) is allowed. The basic concept used as reference of the ADR
are :

1) From ontological point of view

Discussing something from its ontological point of view means that we have
to look into its true essence. Therefore, a problem shall be viewed from its
root. A problem arises because of the disturbance in a social interaction that
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finally leads to the violation of law. Actually, everyone philosophically loves
honesty and truth and wants to live peacefully and safely without any
disturbances. In that way, public order can be realized. Roscoe Pound points
out that the goal of the laws is public order. Thomas Cone also explains that
law covers certainty aspect, justice aspect and order aspect. Therefore, to
establish public order, a just position must be taken. Justice is needed when
there is a problem between two individuals and it can be settled in a way that
can be accepted by both parties. There is of course a way to settle a case from
the legal process until the court trial. However, some people think that the
verdict is not fair and therefore, they continuously fight for justice through the
high court until the Supreme Court. Hence, in my opinion, mediation between
the accused and the victim is the best way to choose in order to create
Restorative Justice.

2) From Epistemological point of view

To solve a problem, the right way is epistemologically needed. Some ways to
settle case outside court includes the use of negotiator, mediator, conciliator as
well as arbitrator.

3) From axiological point of view

The advantage of case settlement using non-litigation way/ out-of-court way is
that it can be more effective and efficient. It does not take much time and the
procedure is simpler. It means the parties involved can see the result as soon
as possible. It is efficient in a way that all parties can accept the decision and
experience the restored justice. (Restorative Justice).

4) From juridical point of view
a) The Law Number 30 year 1999 on Arbitration

This law regulates settlement procedure of the civil law cases using out-of-
court way. The Article (6) regulates the implementation of alternative
dispute resolution (ADR). It stipulates that parties involving in a civil
dispute can use the alternative dispute resolution to settle it as long as there
is a goodwill among them.

b) The Law Number 14 year 1970 and Law Number 4 year 2003

The addendum explains that the settlement of cases using out-of-court or
arbitration way is allowed, but the decision does not have the executorial
power until the court order is issued.

This civil stipulation is the reference used by Barda Nawawi Arif to apply
alternative dispute resolution to settle criminal cases. Such a practice is
later known as penal mediation.

c) The Law Number 2 year 2002 on the Indonesian National Police
(1) Article 18

This article stipulates police action based on individual judgment or individual
discretion. This is the basic for the right policing on the field including
functioning as a mediator of a problem.

2) Article 14, Letter J
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d)

5)

ey
2

3)

“4)

This stipulation covers main police duty in serving the community in the

a)

b)

d)

temporary absence of the responsible institution and/ or responsible party.
This gives basis for the members of the Indonesian National Police to
settle problems in the community, including carrying out mediation for
various cases.

The Direction of the Chief of the Indonesian National Police Number 7 year
2008

This direction covers the role of the Partnership Forum between Police and
Community (FKPM) in dealing with social problems that potentially leads to
crimes in the form of Alternative Dispute Resolution (ADR)

The effort to invent ADR can be carried out in order to improve the role of
community policing beyond its conventional role to settle criminal cases in the
form of penal mediation. However, it is the duty of the investigators in charge
to implement this

The Direction of the Chief of Indonesian National Police through Radiogram

Telegram Message from the Chief of the Detective Department No.
ST/11/V/2011 dated May 18, 2011 on the Guidance for ADR
Implementation in the Detective Department of the Indonesian National
Police

Telegram Message from the Chief of the Detective Department No.
ST/225/X1/2011 dated November 2, 2011 on the postponement of the ADR
practice while waiting for legal regulation on the matter.

Telegram Message from the Chief of the East Java Regional Police Number
STR/80/1/2012/ ROOPS dated January 30, 2012 on the law enforcement for
the cases with little economical value and help the kids by applying
restorative justice.

The result of the Commanders’ Meeting of the East Java Regional Police
from 30 January 30 until February 1, 2012 in the Mahameru Hall, East Java
Police on the stressing that peace resolution through ADR is more
effective.

Telegram Message of the Chief of East java Regional Police Number :
ST/283/11/2012/Dit Bimas dated February 6, 2012 on cases which are
allowed to be processed through ADR :

Violation as stipulated in the third book of the Criminal Law

Light crime cases punishable by three-month imprisonment or maximum fine
Rp 7500,- (seven thousands five hundreds rupiah)

Minor crime cases (Lichte Musdrigen) : Article 302 on light torture against
animal, Article 352 on light torture against human, Article 364 on minor theft,
Article 373 on minor embezzlement, Article 379 on minor fraud, Article 482
on minor fencing, Article 315 on minor defamation

Telegram Message of the East Java Regional Police Number
ST/348/V1/212/Dit Bimas dated June 04, 2012 on the instruction to solve
conflicts in the community by applying ADR (Alternative Dispute Resolution)
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5 Letter of the Chief of the Indonesian National Police to all Chiefs of Regional
Police Number B/3022/X11/2009/SDE Ops dated December 14, 2009 on the
handling of cases by applying ADR (Alternative Dispute Resolution)

(6) Telegram Message of the Chief of the Detective Department Number
STR/583/VII/2012 dated August 8, 2012 on handling cases by applying the
concept of Restorative Justice.

The Comparison of Community Policing Practice in Some Countries
a. In a country with common law system : The USA

New York City launches a program known as C-POP (Comunity Police Officer Program)
involving 900 out of 16.000 patrol officers. Each precint (there are 75 Police Precints in New
York) has 10 officers of C-POP and every officer is assigned to a specific area supported by
rapid reaction patrol team. C-POP officers carry out their duty in their own discretion. It is
hoped that, in this way, they will be able to be familiar with the area assigned to them and
find method on how the police resource can be used to fulfill the policing need. The use of
the resource in that way is not according to the instruction from their headquarter. It depends
on the need of the community. The program which started in 1986 is very popular.

In Houston, Texas, community policing has two programs. They are the establishment of
police stations (each station has 9 rooms in the front) and a program called DART (Directed
Area Response Team). DART is similar to the Team Policing in Halifax. All patrol squads
are formed involving detectives who cooperate with the general-duty police officers to
diagnose outstanding problems in the community. The squads carry out reactive and
provocative policing and investigate crimes in the area.

Santa Ana, California, is a city Orange County at the South Los Angeles with a large
Hispanic population. Its community policing program covers four police stations occupied by
uniformed police . Those officers carry out patrols from these stations The stations also
manned by civilian officers responsible for community policing. Although they are not
armed, the civilians wear the same uniforms as the police responsible for community
policing. The difference is that they have specific badges. These civilians are responsible for
various social works related to policing, such as motivated the citizens to prevent crimes. On
the other hand, general-duties police carry out street patrol on foot to solve problem in the
community.

b. In Japan who colonized Indonesia once

Western countries apply community policing because most of their efforts to combat crimes
did not succeed. They conducted researches on the preventative-patrol model, rapid reaction
against the crime, and conventional crime investigation. It is concluded that those practices
are needed, but not enough. Furthermore, the use of high technology also helps the combat
against crime, but this does not enough either. Besides, police budget often does not fulfil the
need to use high technology. Therefore, it is realized in the western countries that partnership
with the community is also needed.

On the other hand, community policing in Asian countries comes from the experiences of the
countries carrying out policing with the community. Ther practice shows the orientation to
the public. For example, the Japanese policing system comes from the context of militeristic
Samurai culture. Japan started community policing using Koban and Chuzaisho system in the
era of Meiji. It was in the turning of the 19th century to the 20th century. Koban is the
japanese words meaning open box. Generally, Koban refers to the police box or police post
which open for 24 hours a day to protect the community. It has square form and glass wall
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facing the street. Koban is manned by the police working accorting to the shift schedule.
There is also a Koban which also functions as the residence of the police. The latter is known
as Chuzaisho.

The word which means open also signifies that the police station facilitates free discussions
between police and the community. Koban is usually established at an area where there is a
high crime rate. As of April 1, 2003, there are 6556 Kobans and 7882 Chuzaisho in all parts
of Japan. Another form of Koban in rural area is Chuzaisho which also functions as the
residence of the police. Chuzaisho means to live there. This is an open  police post in the
village. A police officer resides in Chuzaisho which is at the heart of the village. It means that
police is present in the community for 24 hours. There is an office for the offficer and there
are rooms at the back part supporting the function as the residential place. Both Koban and
Chuzaisho manned by police of which duty is full public-service. The Koban system has
attracted police in other countries. The system has been imported in some countries,
including Brazil and Singapore. The system has been tried in Indonesia, especially in Bekasi
area, since 2003. Although the format is difference the basic principles underlying Koban
system are also practiced in other countries, such as Australia and the USA.

Japan creates policing of the modern community, but such a policing is a newly introduced
term. The japanese system which has been reformulated after the World War II, is based on
old traditional element referring to Koban and Chuzaisho. Such a police station is placed in
the neighborhood covering six or seven blocs of residential place.

Although the system looks like a communuity policing on every inch of the land, which is the
tightest system in the world, the Japanese do not complain about it. They fix the system. The
Japanese police never developed systemic relationship-program with the community.
However, all Kobans are now required to establish an official council of community
counselors in order to get feedback from the community. Moreover, they are now applying an
approach which has a closer orientation to the program. Before this, although police officers
are assigned to all corners of the community, the gravity is still placed on the law
enforcement based on discretion, imposing fine to bicycle with incomplete parts, arresting
drunk truck driver, and usually keeping the order on the street. Now, they change the priority
towards matters which become public interest instead of those of the interest of the police.

CONCLUSION

From the analysis above, it is concluded that:

1. Community policing as the problem-solving strategy of the Indonesian National
Police has certain basis although it is not regulated in laws. This strategy is
interpreted from various laws and legal theories.

2. Community policing can be implemented in the form of ADR and afterwards, it is
transformed into penal mediation which is preceded by conciliation between both
parties in which police act as the mediator.
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